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timony showing that the defendant was the real owner of the res- 
taurant, and that name of such other person as manager thereof was 
a blind. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 36.] 

Error to Hustings Court of Portsmouth. 

L. L. Gray was convicted of selling ardent spirits, and he brings 
error. Affirmed. 

S. M. Brandt and R. T. Thorp, both of Norfolk, for plaintiff 
in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and Leon M. Bazile, Second Asst. Atty. Gen., for the Com- 
monwealth. 



NORFOLK & W. RY. OO. v. HENDERSON. 
March 16, 1922. 
[Ill S. E. 277.] 

1. Railroads (§ 378*)— Instruction on Duty to Child on Track Ap- 
proved. — In an action for the death of a child struck by a railroad 
train, where defendant's engineer testified he saw the child in time to 
have stopped, but did not recognize it as a child, an instruction that, 
if the defendant's servants used reasonable care to prevent the accident 
as soon as they discovered, or by ordinary care would have dis- 
covered, the object to be a child, would more accurately define the de- 
fendant's duty if the word "probably" was inserted before the words 
"a child." 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 714.] 

2. Trial (§§ 228 (1), 230*)— Numerous and Lengthy Instructions 
Should Be Avoided unless Necessary. — Concise and clear instructions 
submitting the particular issue to the jury are to be commended, 
since instructions which are numerous and lengthy are often not com- 
prehended by the jurors, and are not useful to them, and should be 
avoided unless they are necessary by reason of the number of issues 
involved or the varied aspects of the case. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 716.] 

3. Railroads (§ 407 (7)*) — Amendment to Instruction on Care to 
Discover Child on Track Held Properly Refused. — Where the court 
instructed the jury that, if defendant's engineer saw an object upon 
the track which by the exercise of ordinary care he could and would 
have discovered to be a child in time to have avoided striking it, and 
failed to do so, the defendant was liable, it was not error to refuse 
an amendment to the instruction that defendant was not liable for 
an error of judgment in the engineer in failing to identify the object 
as a child. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 413.] 

•For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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4. Appeal and Error (§ 200 (8)*) — Refusal of Amendment of Plain- 
tiff's Instruction Covered by Defendant's Instructions Held Not Preju- 
dicial. — The refusal of the court to amend an instruction for plaintiff 
by adding that the defendant was not liable for an error of iudgment 
by its engineer was not prejudicial to defendant, where an instruction 
given for it stated there could be no recovery if the engineer in the 
exercise of ordinary care failed to discover the child in time to avoid 
the injury. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 709.] 

5. Railroads (§ 358 (1)*)— Ordinary Care Required at Place Used 
by Public. — The employees of a railroad company owe the duty of 
keeping a lookout for persons on the track at a point which was known 
to them to be frequently used by men, women, and children as a walk- 
way, so that it was not error to modify an instruction requested by 
defendant that it would not be liable if its engineer did not recognize 
the object on the track to be a child in time to have stopped his 
train by inserting the words "or by the exercise of ordinary care 
would have discovered." 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 709.! 

6. Trial (§ 252 (9)*)— Instruction on Negligence of Infant's Father 
Not Proper Where There Was No Evidence of Such Negligence. — 
In an action by a father as the administrator of his child to recover 
for the death of the child while playing on a railroad track, a requested 
instruction that plaintiff could not recover if he was negligent in 
permitting the child to go upon the track was properly refused, where 
there was no evidence of negligence in that respect. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 718.] 

7. Railroads (§ 382 (1)*) — Child Licensee Sitting on Track Not a 
Trespasser. — A child who went upon a railroad track at a place which 
was customarily used by men, women, and children as a walkway does 
not lose her right as a licensee and become a mere trespasser by sitting 
down upon the track to play. 

[Ed. Note.— For other cases, see 11 Va.-W. Va. Enc. Dig. 570,] 

8. Appeal and Error (§ 1050 (1)*)— Expert Testimony by Plaintiff's 
Witness Fixing Distance Necessary to Stop Train Held Harmless. — 
Error, if any, in permitting a witness for plaintiff to testify as an ex- 
pert as to the distance in which a train could have been stopped under 
the circumstances in controversy was not prejudicial to defendant 
where defendant's engineer testified he could have stopped the train 
within the same distance stated by plaintiff's witness. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 582.] 

9. Evidence (§ 150*)— Difference between Vision of Person on Track 
and m Engine Held Not to Render Experiments Incompetent, — In 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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an action for the death of a child playing upon a railroad track, evi- 
dence of experiments as to the distance at which a child similarly 
dressed and situated could- have been recognized as a child was not in- 
competent, because the experiments were made by persons standing 
on the track, and not by the engineer of a moving train, especially 
where there was expert testimony that the engineer would have a 
better opportunity to recognize the object as a child than would the 
person on the track. 

[Ed. Note. For other cases, see 5 Va.-W. Va. Enc. Dig. 301.] 

10. Evidence <§ 150*) — Fact that Persons Making Experiments as 
to Distance Object Could Be Seen Knew What They Were Looking 
for Did Not Make Evidence Incompetent. — Experiments to determine 
the distance at which an object on a track could be recognized as a 
child are not rendered incompetent as evidence merely because the 
persons making the experiment knew they were looking for a child, 
whereas the engineer would not have such knowledge, especially 
where the child was at a point on the track used by the public as a 
walkway, so that the engineer owed the duty to keep a lookout for 
persons on the track and had reason to suspect the object was a 
child. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 299.] 

11. Evidence (§ 568 (5)*) — Testimony of Engineer as to Distance 
at Which He Could Recognize Object as a Child Is Not Conclusive. 
— In an action for the death of a child struck by a train, where the 
engineer testified he saw an object on the track in time to have 
stopped, but did not recognize it as a child until too close to stop, 
his testimony as to the distance at which he was first able to rec- 
ognize the object as a child is not conclusive upon the jury, in 
view of the tendency of a person charged with responsibility to ex- 
cuse himself. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 341.] 

12. Evidence (§ 58*)— Railroad Engineer Presumed to Have Eyes 
as Good as the Average. — Railroad engineers must be presumed to 
have eyes at least as good as those of the average person. 

[Ed. Note. — For other cases, see 11 Va.-W. Va. Enc. Dig. 597.] 

13. Evidence (§ 150*) — Essential Conditions Must Be Substantially 
Similar to Render Experiments Admissible. — To render evidence of 
experiments admissible, the essential conditions at the time of the 
experiments must be substantially similar to those existing at the time 
of the occurrence under investigation, but it is not necessary that 
the conditions be identical in every particular. 

[Ed. Note. — 'For other cases, see 5 Va.-W. Va. Enc. Dig. 299.] 

14. Appeal and Error (§ 970 (2)*)— Discretion of Trial Judge as 
to Relevancy of Evidence Is Entitled to Much Consideration. — The 
question of admissibility of experiments is one of relevancy as to 



♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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which in debatable instances the discretion of the trial judge is en- 
titled to much consideration. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 299.] 
15. Trial (§ 139 (1)*)— Weight of Evidence of Experiments Is for 
the Jury. — The weight to be given to evidence of experiments is a 
question for the jury, and varies according to the circumstances of 
similarity existing between the experiments made and the actual 
occurrence under investigation. 

[Ed. Note. — For other cases, see 5 Va.-W. Va. Enc. Dig. 337.] 

Error to Circuit Court, Campbell County. 

Action by Frank A. Henderson, as administrator of the estate 
of Marian Henderson, deceased, against the Norfolk & Western 
Railway Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

F. Markoe Rivinus, of Philadelphia, Pa., and Howard & Burks, 
for plaintiff in error. 

John L. Lee, of Lynchburg, and M. B.. Booker, of Halifax, for 
defendant in error. 



D EARING et al. v. DEARING et al. 
March 16, 1922. 
[Ill S. E. 286.] 

1. Trial (§ 139 (1)*)— If Jury Might Have Found against Party De- 
murring to Evidence, Judgment Must Be against Him. — If the evi- 
dence to which a party demurs is such that a jury might have found a 
verdict for the opposite party, the court must give judgment for the 
opposite party. 

[Ed. Note.- For other cases, see 4 Va.-W. Va. Enc. Dig. 536.] 

2. Wills (§ 308 (6)*)— Denial of Forgery of First Page of Will 
Corroborates Attesting Witness" Testimony of Execution. — Where 
contestants claimed the executor had substituted a forged first page 
to the will for the original first page, the denial of the forgery should 
be considered in corroboration of the testimony of the sole surviving 
attesting witness to the will, who testified he did not read the will 
when he attested it and did not know what it contained. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 777.] 

3. Wills (§§ 111 (1), 119*)— Need Not Be Signed or Witnessed on 
Every Sheet. — Where a will is written on more than one sheet of 
paper, it is not necessary that the testator sign each sheet, nor that 
the attesting witnesses sign each sheet or acquaint themselves with 
the contents of the will before signing it, though it is the better 
practice to have each sheet signed. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 730.] 

4. Wills (§ 303 (6)*) — Testimony of Surviving Witness as Corrobo- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



